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MOON, C.J., LEVINSON, AND NAKAYAMA, JJ.;
RAM L, J., DI SSENTI NG AND ACOBA, J.,
CONCURRI NG | N PART AND DI SSENTI NG | N PART

OPINLON OF THE COURT BY MOON, C. J.

Plaintiff-appellant State of Hawai‘ (the prosecution)
appeals the first circuit court’s?! grant of defendant-appellee
Kenny Harada' s notion to suppress evidence, in which co-
def endant s- appel | ees Faavesi Save and 3 en Aoki joined
[ hereinafter, defendants’ notion to suppress]. On appeal, the

prosecution essentially contends that: (1) the trial court erred

1 The Honorable Francis Q F. Wng presided over Harada's nmotion to

suppress.
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when it concluded that the Honol ulu Police Departnent (HPD)
officers’ use of force to prevent Harada from cl osing his door,
wi t hout demandi ng entry, constituted an unl awful breaking, in
violation of the “knock and announce” requirenents of Hawai i
Revi sed Statutes (HRS) 8 803-37 (1993);2 and (2) even if force
was used, exigent circunstances existed that required the
officers to enter the residence excusing their conpliance with
t he knock and announce rule. Based on the discussion bel ow, we
hol d that a breaking occurred when the police officer used force
to prevent Harada fromcl osing the door. Consequently, the
requi renents of HRS § 803-37 were triggered, and the officers’
failure to expressly demand entrance as they entered Harada's
apartment constituted an unl awful breaking, in violation of the
knock and announce rule. W also hold that the prosecution

failed to properly preserve the issue whether there were exigent

2 HRS § 803-37 provides that:

The officer charged with the warrant, if a house,
store, or other building is designated as the place to be
searched, may enter it without demandi ng perm ssion if the

officer finds it open. If the doors are shut the officer
must declare the officer's office and the officer's
busi ness, and demand entrance. If the doors, gates, or

other bars to the entrance are not inmmediately opened, the
officer may break them \When entered, the officer may
demand that any other part of the house, or any closet, or
ot her closed place in which the officer has reason to

beli eve the property is conceal ed, may be opened for the
officer's inspection, and if refused the officer may break
t hem
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circunstances at the time the warrant was executed that excused
the officers’ conpliance with HRS § 803-37. Consequently, the

i ssue has been waived. Accordingly, we affirmthe trial court’s
order granting the defendants’ notion to suppress.

. BACKGROUND

Harada filed a pretrial notion to suppress evidence
gathered after the allegedly unlawful execution of a search
warrant for narcotics at his residence (the residence). The
follow ng rel evant facts were adduced at the suppression hearing
on February 12, 1999.

Pursuant to a valid search warrant, HPD O ficer
Murunot o and ot her HPD officers executed a search of Harada's
resi dence on QOctober 29, 1998. Prior to executing the search
warrant, HPD Detective Struss determ ned that a ruse should be
used to enter the residence. The ruse involved the use of two
pl ai n-cl ot hes undercover fermale officers, whom Harada had
previously net through a friend. On Cctober 29, 1998, the female
of ficers knocked on the door of Harada s residence and called out
his name. Although he | ooked through the peephol e, Harada did
not see any of the other HPD officers waiting to execute the
search warrant.

Upon seeing the door knob begin to nove, the undercover
femal e of ficers junped aside to allow the search teamto enter

the residence. Harada testified that he opened the door



approximately eight to twelve inches then quickly attenpted to
shut the door when he felt soneone begin to push the door open.
Al t hough Harada testified that he was unaware that a
police officer was pushing the door open, the circuit court
specifically found the testinony of Oficer Bernudes, the officer
closest to the door, credible. Oficer Bernudes testified that
Har ada opened the door “three-quarters” of the way open, or
approximately three feet, and that he saw Harada’'s face before
Harada attenpted to close the door. Oficer Bernudes al so
testified that, as Harada opened the door, other search team
menbers i nmedi ately began yelling, “Police! Search Warrant!” As
Harada attenpted to shut the door, Oficer Bernudes used his body
and armto conpletely open the door by using “quite a bit” of
force. In addition, while forcing the door open, Oficer
Ber mudes yelled, “Police. Search Warrant. Get on the ground.”
No officers, however, expressly demanded entry into the residence
to execute the search warrant. In addition to securing Harada,
after entering the apartnment, the officers secured codefendants
Aoki and Save in the living room The officers also secured
another male, Karl Koja, after he ran fromthe living roominto
t he bat hroom and a woman, Tok Kwon, in the living room

After securing the residence, the officers conducted a
search and di scovered three zipl ock bags of methanphetam ne and

various drug paraphernalia. At the time of the warrant’s



execution, wth the exception of Harada, the other four persons
were seen within approximately five feet of the seized
cont r aband.

At the conclusion of the hearing, the circuit court
orally granted Harada’s notion to suppress and subsequently
entered the followi ng pertinent Findings of Fact (FOF) and

Concl usi ons of Law (CQL):

FI NDI NGS OF FACT

4. The Narcotics/Vice officers determ ned that a
“ruse” should be used and had two pl ain-clothes female
police officers approach the door, knock and call out,
“Kenny.” The officers executing the search were out of
sight of the peephole in the door.

5. As soon as the female officers saw the door handle
begin to nove, they junped aside to allow the search team
access. .
6. [Harada] opened the door several inches and then
Of ficer Bernmudes and the rest of the search team entered the
apartment a few seconds after, some members of the Search
team yel l ed, “Police! Search Warrant!”

7. MWhile [Harada] attenmpted to shut the door, Officer
Ber mnudes, who was the first officer in line at the door
used his arm and body to conpletely open the door to allow
entry. He yelled, “Police! Search Warrant! Get on the
ground,” after the door started opening.

9. No one demanded to be allowed to enter the
apartment.

CONCLUSI ONS OF LAW

3. The use of a ruse by the police is |legal and
appropriate. The ruse in this case failed only because of
the method and timng of the actual entry of the uniformed
of ficers.

6. Di xon's cite [(referring to State v. Di xon, 83
Hawai i 13, 924 P.2d 181 (1996))] to Dickey v. United
States, 332 F.2d 773 (9th Cir.), cert. denied, 379 U S. 948
85 S.Ct. 444, 13 L.Ed.2d 545 (1964), that “[h]ad the
officers obtained, by ruse, a partial opening of Dickey's
door, and if they had then forced open the door the rest of
the way to gain entrance, this would have been a breaking
.o (Dixon, [83 Hawai‘i] at 19, citing Dickey, [332 F.2d]
at 777-778), is applicable in the instant case to determ ne
a breaking occurred.
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8. The use of force to conmplete the opening of the
door in the instant case rendered the ruse illegal under
Di xon.

9. Concomitantly, the [c]Jourt finds there was no
proper “knock and announce” under HRS § 803-37

The prosecution tinely appeals the trial court’s order
granting the defendants’ notion to suppress.

1. STANDARDS OF REVI EW

We review a circuit court’s findings of fact in a

pretrial ruling according to the follow ng standard:
Appel |l ate review of factual determ nations nade by the
trial court deciding pretrial notions in a crimna
case is governed by the clearly erroneous standard. A
finding of fact is clearly erroneous when (1) the
record | acks substantial evidence to support the
finding, or (2) despite substantial evidence in
support of the finding, the appellate court is
nonetheless left with a definite and firm conviction
that a m stake has been made.

State v. Okunura, 78 Hawai‘i 383, 392, 894 P.2d 80, 89

(1995) (citations and internal quotation marks omtted).

“The circuit court’s conclusions of |aw are reviewed under

the right/wrong standard.” State v. Pattioay, 78 Hawai i

455, 459, 896 P.2d 911, 915 (1995) (citation omtted).

State v. WIlson, 92 Hawai‘i 45, 48, 987 P.2d 268, 271 (1999).

1. D SCUSSI ON

The prosecution contends that the nmethod and manner in
whi ch the search warrant was executed was lawful. In the
alternative, the prosecution contends that, if the knock and
announce rule of HRS § 803-37 was invoked, exigent circumnmstances
exi sted that excused the officers’ conpliance with the knock and
announce rule of HRS § 803-37.

A The Knock and Announce Rul e

The question whether the knock and announce

requi renents are i nvoked during the execution of a search warrant
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focuses upon whether there has been a breaking. See State v.

Di xon, 83 Hawai ‘i 13, 16, 924 P.2d 181, 184 (1996). Although a
br eaki ng “connotes sone use of force,” that force may be no nore
than that required to turn a doorknob. See id. at 18, 924 P.2d
at 186 (stating that “[a]n unannounced intrusion into a dwelling
is no |l ess an unannounced intrusion whether officers break
down a door, force open a chain |lock on a partially open door
open a | ocked door by use of a passkey, or . . . open a closed
but unl ocked door” (citation and enphasis omtted)). However,
where the police gain entry into a place to nmake an arrest or to
search via the use of a ruse without the use of force, there is
no breaking; thus, the knock and announce rule is not inplicated.

Id. at 21, 924 P.2d at 189; State v. Eleneki, 92 Hawai‘i 562,

566, 993 P.2d 1191, 1195 (2000) (holding that the use of a ruse

does not necessarily violate HRS § 803-37).° But, where a ruse

8 In his concurring and di ssenting opinion, Justice Acoba rejects this

court’s previous determ nations that the use of a ruse neither violates the
federal and state constitutions nor HRS 88 803-11 and 803-37 as construed in
Di xon and El eneki, supra. “As a general rule, we do not lightly disregard
precedent.” Francis v. Lee Enterprises, Inc., 89 Hawai‘i 234, 236, 971 P.2d
707, 709 (1999). However, a rule established by precedent is not infallible
See id. Thus, where unintended injury would result fromfollow ng a previous
deci sion or where judicial errors cannot be reconciled with basic principles
of law, we have determ ned that “[i]t is generally better to establish a new

rule than to follow a bad precedent."” See id. (citing Parke v. Parke, 25 Haw.
397, 401 (1920)). *“Although the doctrine of stare decisis is subordinate to
|l egal reasons and justice, a court should not overrule its earlier decisions
unl ess the nost cogent reasons and inescapable logic require it." State v.

St ocker, 90 Hawai ‘i 85, 95, 976 P.2d 399, 409 (1999) (internal quotation
signals and citation omtted). Justice Acoba has not pointed to any judicia
“error” in reasoning that was not previously considered or any unintended

injury that justifies abandoning the principles of stare decisis with respect
to our previous constitutional and statutory analysis. Additionally, we have

found no jurisdiction that holds the use of a ruse to be unconstitutional;
(conti nued...)
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I s acconpani ed by the use of force to gain entry during the
execution of a search warrant, police officers are required to
comply with HRS § 803-37. See id. at 566, 993 P.2d at 1195.
Thus, where a breaking occurs or force is used, officers are
required to conply with applicable knock and announce
requi renents regardl ess of whether they are executing a search or
an arrest warrant. 1d.

In his dissenting opinion, Justice Ram |, also citing
El eneki, concludes that, “after a door is considered ‘open,’
police officers do not need to conply with the knock and announce
requirenents.” J. Ram |, dissenting op. at 3-4. Justice Ram |
goes on to say -- and seeningly concludes -- that “[w hether
force is subsequently used is irrelevant to [determ ning the
officers’ need to conply with the knock and announce
requirenments].” 1d. at 4. In other words, if a door is open, no
matter how slight, police officers need not knock and announce
regardl ess of whether force is used. The foregoing conclusion,
however, is contrary to Hawai‘ and nost federal and state case

| aw.

3(...continued)

nor have we discovered any other jurisdiction, with or without statutory
| anguage simlar to ours, that has construed the warrant statute(s) to
preclude the use of a ruse. Accordingly, we are not persuaded by Justice
Acoba’ s opi nion.
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G ven the internal inconsistencies contained within
El eneki, Justice Ram|’s position is not conpletely unfounded.
The rel evant analysis as set forth in Eleneki is as follows:

In Dixon, we held that "HRS § 803-11 is not inplicated
where entry is gained through an open door without use of
force." 83 Hawai'i at 21, 924 P.2d at 189. In the present
case, although the ruse pronmpted Foster to partially open
the door, Officer Kenui had to use force to gain entry
because Foster attenpted to close the door after recognizing
Kenui . Because force was used, the officers were required
to comply with HRS § 803-37 and Garci a. The circuit court
did not reach the issue whether the officers complied with
HRS & 803-37 and Garcia; the ICA held that the requirements
were not satisfied. We disagree with the I CA.

HRS § 803-37 provides that officers executing a search
warrant "may enter [the place to be searched] without

demandi ng permission if the officer finds it open. If the
doors are shut the officer nmust declare the officer's office
and the officer's business, and demand entrance."” Under

[HRS] & 803-37 and Garcia, if the occupants do not open the
door after the officers knock and announce, the officers may
break the door after giving the occupants a reasonable tinme

to respond. In the present case, the officers enployed a
perm ssi ble ruse, which induced Foster to open the door
approxi mately one foot. This was sufficient to render the

door "open" for purposes of the statute. Therefore, the
officers were not required to knock and announce before
entering, and the force used by the officers to further open
t he door against Foster's resistance was not a breaking

El eneki, 92 Hawai'i at 566-67, 993 P.2d at 1195-96 (enphases
added) .* As enphasi zed above, Eleneki states, first, that the
knock and announce statute was inplicated (based on the officer’s

use of force) and, second, that it was not inplicated (because

4 Notably, the opening section of Eleneki states:

We hold that the use of a ruse is not prohibited in the
execution of a search warrant. However, when the police use
force to gain entry, they are required to conply with HRS

§ 803-37 and Garci a.

El eneki, 92 Hawai ‘i at 563, 993 P.2d at 1192
-0-



the force used by the officers did not constitute a breaking).
Notwi thstanding this internal conflict, it was unnecessary in
El eneki to resolve whether the statute was inplicated because the
officers had conplied wth the knock and announce rul e by
decl aring “police, search warrant, we demand entry” as they were
pushi ng open the door. 1d. at 567, 993 P.2d at 1196. 1In this
case, however, the officers failed to state “we demand entry” as
they entered and, thus, did not conply with the knock and
announce rule. As such, this case presents us with the
opportunity to correct the conflicting |anguage in El eneki

The analysis in Eleneki relies primarily on State v.

D xon, 83 Hawai ‘i 13, 924 P.2d 181 (1996), and United States v.

Contreras-Ceballos, 999 F.2d 432 (9th Cr. 1993). Qur review of

those two cases and the cases upon which they rely denonstrate
that the use of force in gaining entry is not only relevant to
whet her the knock and announce statute is inplicated, it is a
primary factor in making such determ nation

In Eleneki, we held that “the rule established in D xon
[regarding the execution of arrest warrants] also applies to the
execution of search warrants[.]” Eleneki, 92 Hawai‘i at 566, 993
P.2d at 1195. The Dixon rule, to which we referred in El eneki,
was that the applicable knock and announce statute “is not

inplicated where entry is gained through an open door w thout

[the] use of force.” Dixon, 83 Hawai‘i at 21, 924 P.2d at 189
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(enmphases added). The logical corollary is that, where force is
used to gain entry, the statute is inplicated.® In D xon, it was
unnecessary to determ ne as nmuch because force was not used.

In arriving at the Dixon rule, this court surveyed

numer ous federal and state cases that have held that gaining

entrance via the use of a ruse without force or threat of force

does not violate the knock and announce rule. See id. at 18-20,

924 P.2d at 186-88 (citing: (a) Leahy v. United States, 272 F. 2d

487, 489 (9th Cir. 1959) (holding that the officers were not
required to knock and announce because no “breaki ng” occurred

where a ruse was enployed to open the door wi thout the el ement of

force); (b) Dickey v. United States, 332 F.2d 773, 778 (9th G

1964) (holding that “the enploynent of a ruse to obtain the ful

openi ng of the [defendant’s] door unassociated with force was not

a ‘breaking’” (enphasis added)); (c) Gatewood v. United States,

209 F.2d 789, 791 (D.C. Gr. 1953) (holding that officers’

entrance “through fal sehood followed by force, w thout first

disclosing . . . the true reason they desired to enter”

5 As previously indicated, the case at bar presents us with the

opportunity to correct the conflicting |anguage in Eleneki. See discussion
supra at 9. In so doing, we recognize that we inadvertently stated in the

second paragraph of the portion of Eleneki discussed supra at 9 that “the
force used by the officers to further open the door against Foster’'s

resi stance was not a breaking.” Considering Eleneki as a whole, the

af orementi oned statenment was obviously a m stake. Nevert hel ess, Justice Acoba
sei zes upon our inadvertent m stake in support of his assertion that Elenek
and Di xon are inconsistent with each other. See J. Acoba, concurring and

di ssenting op. at 21-22. However, a careful reading of the analysis in this
opi ni on denonstrates that they are not.
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constituted an unlawful breaking); (d) United States v. Beale,

445 F.2d 977, 978 (5th Cr. 1971) (holding, on petition for

rehearing, that entrance gai ned by deception, and “wholly w thout

[the] application of force,” is not governed by the knock and

announce rul e (enphasis added)); (e) United States v. Syler, 430

F.2d 68, 70 (7th Cr. 1970) (holding that no “breaking” occurred
where a defendant partially opened the door and agents opened the
door further and entered because “[n]o attenpt was nade to bar

his way and no force was applied in gaining entry” (enphasis

added)); (f) United States v. Raines, 536 F.2d 796, 800 (8th

Cr. 1976) (holding that “[a] police entry into a private hone by

invitation without force, though the invitation be obtained by a

ruse, is not a breaking and does not invoke the [knock and

announce rule]” (enphasis added)); (g) State v. lverson, 272

N.W2d 1, 5 (lowa 1978) (holding that entrance to a home gai ned

by ruse was reasonable where “[n]o force was threatened or used”

and “[n]o breaking occurred” (enphasis added)); (h) Palner v.
State, 426 So. 2d 950, 953 (Ala. Crim App. 1983) (stating that

“an entry obtained by deception or ruse, without the use of any

force, is not violative of the knock and announce st at ute”

(enphasis added)); and (i) Ryals v. State, 498 So. 2d 1365, 1366

(Fla. Dist. C. App. 1986) (adopting the rationale of the cases

hol ding that entry by deception does not violate the knock and
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announce rul e because no “breaki ng” or use of force occurs

(emphasi s added))).

Justice Ram | indicates that seven of the nine
f oregoi ng cases involve situations where no force was used,
seem ngly suggesting that these cases are, therefore,

i napplicable to this case. J. Ram ||, dissenting op. at 10. Al

ni ne cases, however, are cited in Dixon [hereinafter, the D xon
cases] and support our interpretation of the proposition espoused
therein, with which Justice Rami| has no dispute. The Dixon
cases al so support our interpretation of the proposition for

whi ch El eneki stands. Justice Ram|’s inplication that these
cases are inapplicable to this case ignores the fact that these
cases permt the use of a ruse because no force or threat of
force was involved -- which is precisely why these cases are

rel evant.

Additionally, with respect to the remai ning two cases
cited above, Gatewood and Syler, Justice Ram | indicates that
Gatewood is “inapplicable” and that Syler, “indeed,” is contrary
to the majority’s holding in the case at bar. See J. Ram |,

di ssenting op. at 11. The central proposition in Gatewood --
that officers may not gain entrance to a person’s hone through

“fal sehood followed by force, without first disclosing to [that

person] the true reason they wish to enter,” is directly rel evant

to our holding in this case. Moreover, the proposition for which
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we cited Gatewood still stands in that jurisdiction. See United

States v. Covington, 385 A 2d 164, 167 (D.C. 1978) (cited in

Coleman v. United States, 738 A . 2d 1230 (D.C. 1999)).

Next, Justice Ram | indicates that Syler “actually
contradicts [our] proposition” and points to the foll ow ng
| anguage from Syl er

We also agree with the district court’s finding that force
was not employed to gain entrance to the bungal ow and no
viol ation of the principles of Sabbath v. United States]|
391 U. S. 585 (1968),] occurred. The facts conceded by

def endant show that the front door was already open
Apparently responding to the announcenent of the arrival of
the “Gas man,” defendant unlatched the screen door and
partly opened it. [The officer] merely conpleted the
operation voluntarily initiated by defendant. No attempt
was made to bar his way and no force was applied in gaining
entry.

J. Ram |, dissenting op. at 11 (quoting Syler, 430 F.2d at 70)
(underscored enphases in dissent) (bold enphases added). Based
on the foregoing, Justice Ram | concludes that, “according to the
reasoning of this case . . . an officer’s further opening of an
al ready open door is not considered use of force to gain entry.”
J. Ram |, dissenting op. at 11-12. To the contrary, the boldly
enphasi zed | anguage above clearly indicates that the court in
Syler determ ned that no force was used and no attenpt was nade
to bar the officer’s fromentering the premses. Thus, Syler
supports rather than contradi cts our hol di ng today.

Finally, Justice Ram | indicates that seven of the nine
Di xon cases are fromthe 1950s, 60s, and 70s, the remai ning two

being a 1986 opinion fromthe Florida District Court of Appeal
-14-



and a 1983 opinion fromthe Al abama Court of Crim nal Appeals.
J. Ram |, dissenting op. at 12-13. Interestingly, Justice Ram |
does not explain how any of these cases are “bad law’ -- and, in

fact, they are not. Wth the exception of Eleneki and Contreras-

Ceballos -- both of which are extensively discussed in this
opi nion, -- Justice Ram | does not cite to any cases that stand

for propositions contrary to the Dixon cases. Moreover, that
t hese “ol d” cases have not been overrul ed or contradicted
underscores the fact that the rationale expressed in each of them
is not only directly relevant today, but has steadfastly stood
the test of tine.

Mor eover, some of the cases cited specifically
addressed the situation where officers force open a door that the
occupant has voluntarily opened, but is then attenpting to cl ose.

See Leahy v. United States, 272 F.2d 487, 489 (9th Cr. 1959)

(di stinguishing the facts of Leahy from cases in which the
occupant had voluntarily opened the door and then attenpted to
close it because the elenent of force was not present in Leahy),

cert. granted, 363 U S. 810, cert. disnissed, 364 U S. 945

(1960); Dickey v. United States, 332 F.2d 773, 777-78 (9th Cr.)

(noting that, if the officers had obtained a partial opening and

had forced the door open the rest of the way to gain entrance,

t hat woul d have been a “breaking”), cert. denied, 379 U S. 948
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(1964); United States v. Beale, 445 F.2d 977, 978 (5th Cr. 1971)

(noting that Sabbath v. United States, 391 U S. 585 (1968), “left

undi sturbed the existent distinction between entry where sone
force is enployed and entry where force is not an el enent at

all”), cert. denied, 404 U S. 1026 (1972).

As stated above, after surveying the foregoing cases,
this court, in Dixon, held that the knock and announce statute

“is not inplicated where entry is gained through an open door

wi thout the use of force.” Dixon, 83 Hawai‘i at 21, 924 P.2d at

189 (enphases added); see also, e.qg., United States v. Covington,

385 A . 2d 164 (D.C. 1978) (citing a nunber of courts that have
“approved the use of a ruse to gain peaceful entry” and noting
that “[t]he critical factor in each of those cases . . . was that
the police used force to prevent the door from being closed

wi t hout first announcing their authority and purpose”) (cited

with approval in Coleman v. United States, 728 A 2d 1230 (D.C.

1999)); Adcock v. Commonwealth, 967 S.W2d 6 (Ky. 1998)

(“[F]ederal and state courts in interpreting either knock and
announce statutes or the common | aw knock and announce rule are
in general agreenent that there is no constitutional inpedinent
to the use of subterfuge. Entry gained through the use of

deception, acconplished without force, is not a ‘breaking’

requiring officers to first announce their authority and
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purpose.”). Based upon the foregoing, the use of force in
gaining entrance into a place to be searched is clearly rel evant
to whether the officers nmust “knock and announce.” Consequently,
Justice Ram|’'s conclusion that the use of force is irrelevant to
that determ nation is clearly unfounded.

Justice Ram |’s dissenting opinion seens to focus on

the fact that the force used was subsequent to the door being

voluntarily opened. Specifically, Justice Ram | states that “the
maj ority mi scharacterizes the fact pattern” by describing the
ruse as “acconpani ed by the use of force.” J. Ram |, dissenting
op. at 4. In Justice Ram!l’s view, “the ruse . . . was not

actual ly ‘acconpanied by the use of force,’” as clainmed by the

majority, but rather [was] followed by the use of force[.]” I1d.

(citation omtted) (enphases in original). W disagree. The
assertion that a breaki ng does not occur where force is applied
subsequent to a voluntary opening of a door is disingenuous
because force is being used to gain entry in any event.
Therefore, the force used constitutes a breaking. Moreover, the
focus in determning the applicability of the knock and announce
statute is properly on whether there has been a breaking. See
Di xon, 83 Hawai‘i at 16, 924 P.2d at 184.

Justice Ram | maintains that the Ninth Crcuit’s

decision in United States v. Contreras-Ceballos, 999 F.2d 432
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(9th Cir. 1993), is “in dianetric contradiction” to the D ckey
anal ysis that we adopt. J. Ram |, dissenting op. at 13.

In Contreras-Ceballos, the Ninth Crcuit stated:

This court has not squarely faced the question whet her
use of force after achieving, by means of deception, a
voluntary partial opening of an entryway inplicates the
knock- and- announce statute. In earlier decisions, however,
we have held that a | aw enforcenent officer's use of a ruse
to gain admttance does not inplicate [the federal knock and
announce statute] because it entails no breaking. Dickey v.
United States, 332 F.2d 773, 777-78 (9th Cir.), cert.
deni ed, 379 U.S. 948 (1964); Leahy v. United States, 272
F.2d 487, 489 (9th Cir.1959), cert. granted, 363 U. S. 810
(1960), and cert. dism ssed, 364 U.S. 945 (1961).

These decisions leave us with little alternative but
to uphold the action of the officers in this case. Under
Di ckey and Leahy, the officers were not in violation of [the
federal knock and announce statute] when [an apartment
occupant] opened the door in response to the officers' ruse
The officers then stated their identity, authority and
purpose. At that point, the purposes of [the statute] had
been fully served. The warrant held by the officers
entitled themto search whether or not their search was
resisted. Their use of force to keep the door open, and to
enter, did not inplicate [the statute]. Accord United
States v. Salter, 815 F.2d 1150, 1152 (7th Cir.1987).[9

Contreras-Ceball os, 999 F.2d at 435 (enphases added). Although

the Ninth Grcuit stated that the officer’'s use of force did not

6 |n Salter, a police officer, posing as a hotel clerk, called the

def endant and requested that she come to the front desk to sign a paper. 815
F.2d at 1151. Several police officers and a Drug Enforcement Agency (DEA)
agent waited outside of her roomto serve a search warrant. The parties

di sagreed about what happened next. |d. According to the governnent, the
officers stopped the defendant after she had opened the door to her room and
stepped out into the hall, identified themselves, and informed her of the
search warrant before they escorted her back into her room 1d. According to
the defendant, the officers came forward in the room pushed the door open

and did not identify themselves or inform her of the warrant until after they
had taken her back into the hotel room By both accounts, the DEA agent had
pl aced his foot in the doorway to keep the door fromclosing. 1d. The United
States Court of Appeals for the Seventh Circuit concluded that this “means of
entry” did not constitute an “intrusion” and that, even if the agent did push
t he door fully open, such action did not constitute force. [|d. at 1152

Based on the foregoing, Salter is distinguishable from Contreras-Ceballos and
fromthe case at bar in that the defendant in Salter was not attenmpting to
close the door. Thus, the use of force was not at issue
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inplicate the federal knock and announce statute, the court was
al so attenpting to foll ow Di ckey and Leahy.

In Dickey, agents gained entry into the prem ses by
di sguising their voices and answering, “[l]t’s Lacey, open up”’
when the occupant asked, “[Who' s there?” The door was then
opened, and the officers at no time used force. Analogously, in
Leahy, an agent gained admittance into the defendant’s prem ses
by stating that he was an agent fromthe County Assessor’s
office. Once inside, he stated his real purpose; again, no force
was ever used. The courts in both D ckey and Leahy distingui shed
the facts of their respective cases fromsituations where force
is applied after the door is open in order to gain entry. See
D ckey, 332 F.2d at 777-78 (noting that, if the officers had
obtained a partial opening and had forced the door open the rest
of the way to gain entrance, there would have been a "breaking”);
Leahy, 272 F.2d at 489 (distinguishing the facts of Leahy from
cases in which the occupant had voluntarily opened the door and
then attenpted to close it because the el enent of force was not

present in Leahy).

In Contreras-Ceballos, the Ninth Crcuit did not

expressly indicate that it was attenpting to nodify or overrule
any previous decision. Based on the foregoing, we disagree that

Contreras-Ceball os contradicts Dickey or that it effected a

change in federal |aw.
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In further support of his assertion that “recent
federal cases do not support the majority’s position,” J. Ram |,

di ssenting op. at 13, Justice Ram| cites to United States v.

Phillips, 149 F.3d 1026, 1029 (9th Cr. 1998), which he asserts

“reaffirmed [the proposition] that ‘knock and announce’

requi renents apply only to closed -- not open -- doors[.]” J.
Ram |, dissenting op. at 16. Phillips, however, is factually
i napposite to this case. Phillips did not involve the execution

of a search warrant or the use of a ruse; rather, the police were
called to a hone by its owner, who |left a door unlocked and
opened. Thus, the officers not only entered with the consent of
the owner, but they also did so due to exigent circunstances
(that is, the defendant, who was not welcone in the hone, was

apparently high on net hanphetam ne and threatening to forcibly

remove a third person fromthe hone). Phillips, 149 F. 3d at
1028-29. Moreover, Phillips cites cases from 1970 and 1971 for

the very proposition that Justice Ram | purports is not supported

by recent federal cases. Specifically, Phillips states:
[ The knock and announce statute] requires that police
officers “not open the closed door of a dwelling until they
have been refused adm ttance.” Contreras-Ceballos, 999 F.2d

at 434. We agree with the district court that the statute
does not apply to officers who enter through open doors
See United States v. Valenzuela, 596 F.2d 1361, 1365 (9th
Cir. 1979) ("entry through an open door is not a 'breaking'

within the meaning of the statute"); United States v.
Vargas, 436 F.2d 1280, 1281 (9th Cir. 1971) ("thrust of
Section 3109 ... is aimed at the closed or |ocked door").

Mor eover, the district court correctly noted that exigent
circumstances and the owner's consent in this case would
serve to negate any violation of the statute.
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Id. at 1029 (bold enphasis added). Based on the foregoing,
Phillips is conpletely inapposite, not only to the case at bar,
but also to the | aw surroundi ng the use of ruses in the execution
of warrants.

Even if the Ninth Crcuit intended to alter the
existing rule, a proposition with which we disagree, such a
hol di ng woul d be contrary to the great weight of authority in the

aforenentioned cases. See United States v. Seeliqg, 498 F.2d 109,

113 (5th Gr. 1974) (determining that the force used by officers
to physically enter an apartnent inplicated the knock and
announce rul e even though the agents had enpl oyed a ruse to cause

the door to be opened slightly) (citing Sabbath v. United States,

391 U.S. 585 (1968); Smith v. United States, 357 F.2d 486, 488

n.1 (5th Gr. 1966) (noting that “entrance gained by fraud or
ot her use of deception for the purpose of effecting an arrest is

constitutionally permssible so long as force is not enployed”

(enmphasi s added)).
Furthernore, notwithstanding its statenent that the

statute was not inplicated, the court’s holding in Contreras-

Ceball 0s was clearly based on the fact that, when the door was
opened in response to the ruse, the officers “stated their
identity, authority and purpose” because, “[a]t that point[,] the

pur poses of [the statute] had been fully served.” Contreras-
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Ceballos, 999 F.2d 435. Simlarly, in Eleneki, this court

st at ed:

[the occupant] opened the door approximtely twelve inches
in responses to the officers’ ruse, then attenpted to close
the door. The officers met his resistance and pushed the
door open further, announcing “Police, search warrant, we
demand entry.” They repeated the announcement once inside.
Their entry violated neither the terms of HRS § 803-37 nor
t he purposes of the knock and announce statute. Therefore,
the search was valid.

El eneki, 92 Hawai‘i at 567, 993 P.2d at 1196 (footnote omitted).

Thus, Contreras-Ceballos is anal ogous to El eneki and

di stingui shable fromthe instant case because, in both Contreras-

Cebal | os and El eneki, the officers had conplied with the statute.
Based on the foregoing and the facts of this case, we believe
that | aw enforcenment officers are required to conply with the
knock and announce statute when a ruse is acconpani ed by force.
Such a requirenent best serves the purposes of the
rule, which are (1) to reduce potential violence to both
occupants and police resulting froman unannounced entry, (2) to
prevent unnecessary property danage, and (3) to protect an

occupant’s right to privacy. See Eleneki at 566, 993 P.2d at

1195 (citing Dixon, 83 Hawai‘i at 22, 924 P.2d at 190). |If
police are not required to conply with the knock and announce
rul e upon applying force to gain entry, the potential for
vi ol ence and unnecessary property damage will increase.

Justice Ram |’ s dissent relies heavily on the |anguage

of the statute to declare that “an officer nust conply with the

-22-



knock and announce rule if the door is ‘shut.’”” J. Ram |,

di ssenting op. at 2 (enphasis added). Although the triggering

| anguage in the search warrant statute is “if the doors are
shut,” the triggering |language in the arrest warrant statute is
“when entrance is refused.” Conpare HRS § 803-11 with HRS § 803-
37. Notwi thstanding that distinction, we specifically stated in

El eneki that, “[a]lthough the |anqguage of HRS 8§ 803-11 and 803-

37 differs, the purposes of the ‘knock and announce’ rule are

identical in each context and the use of a ruse[, which is

permissible to gain entrance in the execution of an arrest

warrant,] is also consistent with those purposes in the execution

of a search warrant.” Eleneki, 92 Hawai ‘i at 565, 993 P.2d at

1194 (enphasis added). Thus, in both contexts, we have

determ ned that a ruse is permssible (i.e., that the use of a
ruse does not necessarily violate either statute) --
notw t hstanding the fact that the statutes are silent on the

i ssue -- because the purposes behind the statutes are identically
served.

Justice Ram|’'s narrow view of the search warrant
statute creates an incongruity between the application of the
knock and announce requirenent when executing an arrest warrant
and when executing a search warrant. Under the analysis
proffered in Justice Rami|’s dissenting opinion, an officer

executing a search warrant will not be required to conply with
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t he knock and announce statute when a ruse is enpl oyed, the
occupant voluntarily opens the door and then attenpts to cl ose
it, and the officer uses force to gain entry. By contrast, an
of ficer executing an arrest warrant, under the sane

ci rcunst ances, would be required to conply with the knock and
announce statute. This incongruity begs the question of what
happens when the officers are sinultaneously executing both an
arrest and a search warrant. W believe that the rel evant

anal ysi s should instead focus upon whether a “breaking” has

occurred. See Dixon, 83 Hawai<i at 16, 924 P.2d at 184. Under

the Di xon analysis and the cases previously cited, a “breaking”
occurs where force is used to gain entry.

Finally, Justice Ram | contends that our analysis and
conclusion in the instant case would | ead to the “nonsensi cal

procedure” described by the Ninth GCircuit in Contreras-Ceball os.

J. Ram |, dissenting op. at 18. The court in Contreras-Ceballos

stated that requiring the officers to knock and announce after

t he door was opened, but was subsequently being cl osed,

woul d dictate a nonsensical procedure in which the officers,
after having enployed a perm ssible ruse to cause the door
to be opened, must permt it to be shut by the occupants so
that the officers could then knock, reannounce, and open the
door forcibly if refused adm ttance.

Contreras-Ceballos, 999 F.2d at 435. Although we agree that the

procedure described by the court in Contreras-Ceballos is

nonsensi cal, police officers in the situation described woul d
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actually need only state their office, their business, and demand
entry; they would not be required to wait for the door to close,
or for a “reasonable” anobunt of tine to pass.’ Mreover, none of
the cited cases require that the police, in response to an
occupant’s attenpt to close the door, first allow the door to be
cl osed and then nechanistically conply with the knock and
announce statute.

Accordingly, we hold that, where a ruse is acconpani ed
by the use of force to gain entry during the execution of either
a search or arrest warrant, police officers are required to
conply with the knock and announce rul e.

Where the knock and announce rul e has been triggered,
the police are required to declare their office, their business,

and expressly demand entry. See State v. Mpnay, 85 Hawai‘i 282,

284, 943 P.2d 908, 910 (1997); State v. Garcia, 77 Hawai‘i 461,

466, 887 P.2d 671, 676 (App. 1995); HRS §§ 803-11 (1993)® and

7 Under the circunstances described, it would be unreasonable to
require the officers to wait. See State v. Garcia 77 Hawai‘i 461, 468, 887
P.2d 671, 678 (App. 1995) (stating that the |awful ness of the execution of a
search warrant should be judged under a standard of reasonabl eness, taking

into account the totality of the circunstances).

8 HRS § 803-11 provides that:

Whenever it is necessary to enter a house to arrest an
of fender, and entrance is refused, the officer or person
maki ng the arrest may force an entrance by breaking doors or
ot her barriers. But before breaking any door, the officer
or person shall first demand entrance in a |loud voice, and
state that the officer or person is the bearer of a warrant
of arrest; or if it is in a case in which arrest is | awful
wi t hout warrant, the officer or person shall substantially

(conti nued. . .)
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803-37. In other words, the requirenents of the knock and
announce rule are not nmet when police officers fail to orally
demand entry, and a demand of entry cannot be inplied fromsinply
stating, “Police, search warrant.” Monay, 85 Hawai‘ at 284, 943
P.2d at 910.

In the present case, the officers enployed a ruse while
executing the search warrant at Harada's apartnent. |n response,
Har ada opened the door, but then quickly attenpted to close it.

O ficer Bernudes used force to prevent the door from being closed
and succeeded in gaining entry. At the point that Harada opened
his door in response to the ruse, there was no breaking within

t he meaning of HRS 8§ 803-37. See Eleneki, 92 Hawai‘ at 566-67,

993 P.2d at 1195-96; D xon, 83 Hawai‘i at 21, 924 P.2d at 189.
However, a breaking occurred when O ficer Bernudes used force to
prevent Harada from closing the door. Consequently, the

requi renents of HRS § 803-37 were triggered, and the officers
were required to declare their office, their business, and demand
entrance. See Mnay, 85 Hawai‘i at 284, 943 P.2d at 910. It is
undi sputed that none of the officers expressly demanded entrance
as they entered Harada' s apartnent. Thus, the officers’ entry

did not conply with the knock and announce rule of HRS § 803-37.

8(...conti nued)
state that information in an audi bl e voice.
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B. Exi gent C r cunst ances

On appeal, the prosecution alternatively contends that
exi gent circunstances at the tinme the warrant was executed
excused the police officers’ conpliance with HRS § 803- 37.
However, Harada contends that the prosecution failed to properly
preserve the issue whether there were exigent circunstances and,

t herefore, has wai ved the issue. See State v. Rodriques, 67 Haw

496, 498, 692 P.2d 1156, 1158 (1985) (hol ding that the
prosecution wai ved the issues of “good faith” and “exigent
ci rcunst ances” exceptions to the exclusionary rule because it
failed to raise the issue at trial). W agree wth Harada.
| V.  CONCLUSI ON

Based upon the foregoing, we hold that a breaking
occurred when O ficer Bernudes used force to prevent Harada from
closing the door. Consequently, the requirenents of HRS § 803- 37
were triggered, and the officers’ failure to expressly demand
entrance as they entered Harada’'s apartnent constituted an
unl awf ul breaking, in violation of the knock and announce rul e.
W al so hold that the prosecution failed to properly preserve the
i ssue whet her there were exigent circunstances at the tinme the
warrant was executed that excused the officers’ conpliance with

HRS § 803-37. Consequently, the issue has been wai ved.
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Accordingly, we affirmthe trial court’s order granting the

def endants’ notion to suppress.
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